Preliminary Report: Familial Status Testing in Waterloo, Iowa
Tiffanie Drayton

Introduction
The Iowa Civil Rights Commission (the Commission) is a state administrative agency located in Des Moines, Iowa.  Its mission is “enforcing civil rights laws through compliance, mediation, advocacy, and education.”
  The Commission is charged with enforcing Iowa’s anti-discrimination law, the “Iowa Civil Rights Act of 1965” and its subsequent amendments.
  The Commission strives to eliminate discrimination by: 
1. Investigating and resolving individual complaints alleging unlawful discrimination.
2. Conducting a multifaceted public education program by offering a wide variety of educational resources on anti-discrimination law and the value of diversity. 

3. Providing consultation and direction for communities wanting to identify and resolve diversity and discrimination issues locally.  

In addition to its investigative and general educational functions, the Commission is statutorily authorized to investigate and study the existence, character, causes and extent of discrimination in various areas, including housing,
 as well as to issue publications and reports of investigations and research which will help prevent or eliminate discrimination in housing.

Purpose of the Study
At the request of David Meeks, executive director of the Waterloo Commission on Human Rights, the Commission will conduct a series of fair housing tests based on “familial status”
 in Waterloo, Iowa, during the month of April 2008.
 
The Commission believes this study will enhance efforts to educate property owners, management companies, home seekers, and other members of the general public in the requirements of state and federal fair housing laws.  The Commission also believes this study will provide not only a means to measure the level of compliance with those laws in Waterloo, Iowa, but will also serve as an informational tool for those engaged in the rental of housing, allowing them to fully understand the requirements of the law.  These two steps of education alone will serve to prevent acts of discrimination in violation of state and federal fair housing laws.   Additionally, by identifying any discriminatory practices, this study allows the Commission to take appropriate action to ensure compliance and prevent future discriminatory practices.     

The Commission recently conducted a study that examined newly constructed apartment complexes in the Des Moines metropolitan area to determine compliance with the design and construction requirements found in state and federal fair housing laws.
  The study, which was completed in the fall of 2007, utilized testers to pose as potential applicants for the purpose of inspecting residential rental units covered by the law to determine whether the property met the design and construction requirements of the law.  
The Commission intends to follow a similar protocol in its review of rental practices in Waterloo, Iowa; this protocol will include press releases and other efforts to inform the housing and rental communities of the study ahead of the actual testing.  
Fair Housing Law

The “Iowa Civil Rights Act of 1965” prohibits unfair and discriminatory practices in the areas of employment, housing, public accommodations or services, education, and credit.
  The Act prohibits covered entities or individuals from making decisions or taking actions in those areas based on certain protected personal characteristics.  

In the area of housing, the protected personal characteristics are race, color, creed, sex, sexual orientation, gender identity, religion, national origin, disability, and familial status.  The Act prohibits owners or persons acting for owners from making decisions or taking actions that adversely affect someone’s ability to purchase or rent residential or commercial property if those decisions or actions are motivated, even in part, upon one of those protected personal characteristics.
  The Act also prohibits owners or their agents from discriminating in the “terms, conditions or privileges of the purchase or rental of such property.
  The law states:
It shall be an unfair or discriminatory practice for any person, owner, or person acting for an owner, of rights to housing or real property, with or without compensation, including but not limited to persons licensed as real estate brokers or salespersons, attorneys, auctioneers, agents or representatives by power of attorney or appointment, or any person acting under court order, deed of trust, or will:

1. To refuse to sell, rent, lease, assign, sublease, refuse to negotiate, or to otherwise make unavailable, or deny any real property or housing accommodation or part, portion, or interest therein, to any person because of the race, color, creed, sex, sexual orientation, gender identity, religion, national origin, disability, or familial status of such person.

2. To discriminate against any person because of the person’s race, color, creed, sex, sexual orientation, gender identity, religion, national origin, disability, or familial status, in the terms conditions or privileges of the sale, rental, lease assignment or sublease of any real property or housing accommodation or in the provision of services or facilities in connection with the real property or housing accommodation.
The U.S. Department of Housing and Urban Development (HUD) enforces Title VIII of the Civil Rights Act of 1968, which is the federal anti-discrimination law commonly referred to as the Fair Housing Act.
  The Fair Housing Act contains similar “refusal to sell or rent” and “terms, conditions, or privileges of sale or rental” provisions.
  

Testing as an “Educational and Enforcement Tool”

“The practice of using testers to investigate and prove allegations of housing discrimination was accepted by the courts from the earliest years of Title VIII litigation.  As the Tenth Circuit observed in a 1973 decision: ‘It would be difficult indeed to prove discrimination in housing without this means of gathering evidence.’”
  In many cases, evidence collected by testing has been the “crucial element of proof.”
   

Since 1991, the Civil Rights Division of the U.S. Department of Justice (DOJ) has operated a testing program “dedicated to pro-actively uncovering housing discrimination.”
  On October 26, 2007, DOJ announced it had “conducted a record number of undercover housing discrimination investigations, filed 30 lawsuits alleging unlawful housing discrimination, and obtained settlements and judgments requiring the payment of over $5 million in monetary damages to victims of discrimination and civil penalties.”
  And, as recently as January 18, 2008, DOJ filed a discrimination lawsuit against a Michigan apartment owner and manager, alleging a pattern and practice of discrimination on the basis of race.  According to DOJ, “The complaint [against the Michigan apartment owner and manager] is based on evidence developed by our testing program showing that white testers were offered apartments immediately while African-American testers were told that there would be a long wait for any apartment availability.”
   
Testing or the use of testers posing as potential applicants for jobs, apartments, or public services can be an effective and efficient tool for civil rights agencies in their mission to eliminate unlawful discrimination.  Testing can also be used, and has been used, by covered entities themselves, to police their own employees or agents and to improve company services.
  The Commission has long used testing to gather evidence on individual complaints and to collect information as part of a study to determine the level or frequency of discriminatory practices in a particular community.  The Commission considers testing both as an educational and enforcement tool.  

Fair Housing Testing is defined as a “controlled method to determine differential treatment in the quality, content and quantity of information and services given to home seekers by real estate agents, leasing agents, property managers and owners.”
  
When testing landlords, the Commission generally utilizes “contrasting-class” testers.  This method of testing involves the pairing of individuals, similar in all relevant respects, such as income, employment history, and rental background.  The only difference between the two is the particular class or personal characteristic being tested.  For example, if the Commission is testing to determine whether the housing provider is motivated by race in making rental decisions, the first tester will be African American and the second tester will be white.  After each tester has contacted or visited the housing provider, the Commission will compare the experiences of the testers to determine whether the housing provider treated them differently, one less favorably than the other because of race.  If the test results are inconclusive, the Commission may conduct a follow-up or second test, again using contrasting-class testers.
By giving advance notice of the testing project and then issuing findings, the Commission educates providers and home seekers regarding the law and what constitutes a discriminatory practice in a very direct and meaningful way.  The Commission shares the results of a testing project with not only the affected owners and their managers, but with owners and managers throughout the state.  The Commission also shares the results with HUD, other local human/civil rights agencies, landlord and tenant associations, and the general public.  

When an apparent discriminatory practice is discovered through testing, the Commission contacts the responsible owner or manager to report the practice and offers an opportunity for education and conciliation.  Through education and conciliation, the Commission seeks to correct the practice and prevent its reoccurrence.  But when efforts to conciliate fail, the Commission’s executive director may seek a legal or judicial remedy by filing a Commission-initiated complaint.  The State of Iowa gives the Commission, a commissioner, or the attorney general the authority to make, sign, or file a complaint, just as any aggrieved individual.
   

Description of the Study 
For this testing study, the Commission will select twenty residential units located in Waterloo, Iowa, advertised as available for rent in newspapers, shoppers, or online.  Two testers, each employed by the Commission and posing as potential applicants, will contact the advertised property owner or manager.  The testers will be matched in all relevant aspects, except familial status.  One of the testers will pose as a parent of a minor child (or children);
 the other tester will pose as a married couple without children.  They will seek information about the property.  They will ask about rent, deposit, and various unit amenities.  Neither tester will provide information about themselves or about other members in their households, unless asked specifically by the property owner or manager.  The tester with the minor child will not voluntarily reveal that fact; he or she will provide that information only if asked. 

After all the tests have been completed, the Commission will review each test to determine whether the property owner or manager treated the tester with a minor child less favorably than the tester without children.  Did the owner or manager deny availability of the apartment to the tester with minor child, but not to the tester without minor child?  Did the owner or manager tell the tester with minor child the apartment was upstairs and therefore not available to families with young children?  Did the owner or manager tell one tester but not the other the apartment would not be available for several months?  Did the owner or manager tell one but not the other about the company’s move-in or reduced first month’s rent special?   

If the Commission’s testing coordinator believes the property owner or manager denied availability to the tester with minor child based on familial status, or otherwise treated the tester with minor child differently than the tester without minor child by offering less favorable terms or conditions of rental, the coordinator will refer the matter to the Commission’s management and legal staff for further review and, if appropriate, corrective action.  

In those tests where the Commission believes the property owner or manager may have committed a discriminatory practice in violation of state and federal fair housing laws, the Commission will contact the particular owner or manager in an effort to correct the practice through education and mediation.  However, if the practice cannot be corrected and the issues resolved amicably, the Commission’s executive director may initiate a formal complaint.  
Final Report
The final report for this testing study will be released on or before June 15, 2008.  
The report will reveal the number of properties tested, the number of tests indicating evidence of discrimination, and the number of Commission-initiated complaints.  The report will also provide specific information regarding each test – when the test occurred, whether evidence of discrimination was found, the nature of any evidence, and whether the Commission was successful in resolving the issues through education and conciliation.  The report will not reveal the identities of the persons or companies tested; nor will it disclose the addresses of the properties involved.  
The Commission will mail the report to the affected property owners, management companies, and their agents.  The report will be mailed to various stakeholders and consumer agencies across the state and will be made available for public review on the Commission’s website.

� Tiffanie Drayton is an investigator for the Iowa Civil Rights Commission.  Ms. Drayton will serve as the Testing Coordinator for this testing study.


� http://www.state.ia.us/government/crc/index.html


� Iowa Code Chapter 216 (2007).


� Iowa Code §§ 216.5 (2), (3) (2007).


� “Familial Status” is generally defined as the presence of minor children in the household.  See Iowa Code § 216.2(9)  


� April is “Fair Housing Month.” For information regarding Fair Housing Month, visit http://www.hud.gov/offices/fheo/index.cfm.


� Final Report: Design and Construction Testing, Iowa Civil Rights Commission (2007).  Available at  � HYPERLINK "http://www.state.ia.us/government/crc/docs/FinalReportDesignandConstruction.doc" ��http://www.state.ia.us/government/crc/docs/FinalReportDesignandConstruction.doc� 


� Iowa Code Chapter 216 (2007).


� Iowa Code § 216.8(1).


� Iowa Code § 216.8(2).


� Title VIII of the Civil Rights Act of 1968 and its subsequent amendments are codified in 42 U.S.C. § 3601-3639.


� 42 U.S.C. §§ 3604(a),(b), (f)(1), and (f)(2).  


� Robert G. Schwemm, Housing Discrimination: Law and Litigation, Thompson West, 32-2; Hamilton v Miller, 477 F.2d 908, 910 n.1 (10th Cir. 1973). 


� Robert G. Schwemm, Housing Discrimination: Law and Litigation, Thompson West, 32-2.


� U.S. Department of Justice website, � HYPERLINK "http://www.usdoj.gov/crt/housing/fairhousing/" ��http://www.usdoj.gov/crt/housing/fairhousing/�. 


� Press Release, U.S. Department of Justice (October 26.2007), � HYPERLINK "http://www.usdoj.gov/opa/pr/2007/October/07_crt_858.html" ��http://www.usdoj.gov/opa/pr/2007/October/07_crt_858.html�.


� U.S. Department of Justice website, � HYPERLINK "http://www.usdoj.gov/crt/housing/fairhousing/" ��http://www.usdoj.gov/crt/housing/fairhousing/�. 


� Self-testing by businesses is sometimes referred to as “Mystery Shopping.”  North Carolina-based company, Beyond Marketing Group, Inc., offers “Discrimination Testing” as one of its Mystery Shop Services,  http://www.beyondmarketinggroup.com/mystery_shopping.htm.


� Project Sentinel, “Definition of Fair Housing Testing,” http://www.housing.org/tester_training.htm.








� Iowa Code § 216.15 (1) (2007).  


� When testing a one-bedroom unit, the first tester will present as having one minor child in his/her household.  The second tester will present as an adult couple.  When testing a two-bedroom unit, the first tester will present two minor children; and the second tester will present as a couple with an adult family member.  


� The report will be made available on the Iowa Civil Rights Commission’s website, http://www.state.ia.us/government/crc/.
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